
EUROPEAN AIRLINES NEED EMERGING MARKETS 

CAPITAL 

How to balance the EU airline ownership and control rules with 

investors` demand in high risk ventures to have a protection akin to a 

shareholder  
 

European airlines need an immediate injection of considerable and cheap 

funds. Soaring fuel and maintenance costs of less economical fleet acquired in 

previous periods, coupled with the need to keep along the current levels of fares 

due to ever increasing caution about the recurrence of economic downturn form the 

outside pressures. Internal pressures are spearheaded by various breeds of low cost 

carriers and continuous improvement in the EU-wide railroad systems, the latter 

luring with generally lower fares, absence of queuing or various exposures to 

routine security checks, and, generally more legroom (translating, in the minds of 

passengers, into a greater comfort for less price).  

For airlines, customary way of attracting funds was through shareholder 

contributions to the equity, credit lines issued by European banks, or raising funds 

through floating shares on stock exchanges. These sources, in light of the current 

European economical realities, will most likely refrain from doing so, or demand a 

too high price. The solution, for airlines, lies in attracting an external funding from 

emerging economies, such as China or Gulf States – the latter seek expansion, the 

former have enticement to give in return. Still, high risk of aviation business would 

lure these investors to indulge on a condition of their becoming a shareholder or 

obtaining a similar status.  

Such solution must comport with the EU law requirements concerning the 

ownership and control of EU airlines. EU Regulation No 1008/2008 of 24 September 

2008 requires that, for an airline to be permitted to operate intra-EU routes, it shall 

be more than 50% owned and controlled (meaning direct or indirect ability to 

determine the strategic decisions of an airline) by one or more EU Member States or 

their nationals. To balance the interests of the fund providers to secure a safeguard 

above the standard common in loan issuance with the requirement of the EU law of 

airline ownership and control, it is suggested to resort to reciprocal (cross-) 

shareholding – a system where corporate entities are owned and controlled by each 

other – and adding necessary refurbishments to ensure a proper corporate 

governance regime and eliminate concerns commonly raised in respect of cross-

shareholdings.  

The solution is achieved in three easy steps. Depicted is a base model of 

establishing a new airline. To enjoy the benefits of the system for existing airlines, a few 

logical adjustments shall be made, the details of which would be shared with upon request.   

 

 

Step 1.  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Result:  

- Establishment of the basis of the corporate system with initial minimum 

share capital (under current Luxembourg law, it amounts to EUR 12,394.68 for each 

subsidiary) 

Reasons:  

INVESTOR 

S.A.R.L. - 2 

100% 

Articles designate it solely as the 

supervising company over the operating 

company, exercising functions, in line with 

applicable law, akin to those of supervisory 

council in two-tier systems or board of 

directors in one-tier systems, including, 

removal and appointment of new 

management of S.A.R.L. -1 in case of breach 

of duty of proper management and care 

Appointment of the management 

  

S.A.R.L. - 1 

100% 

Articles: 

- designate it solely as the operating 

company (an airline) 

- require granting access to all of its 

corporate information to S.A.R.L. -2, 

upon demand, to allow the latter to 

carry out its supervisory functions 

specified in the Articles of S.A.R.L. -2 

- require it to finance the operations of 

S.A.R.L. -2 (on principles to be 

specified)   

Appointment of the management 

 

Contractual arrangement between Investor and the subsidiaries, providing for Investor`s access to all of the 

subsidiaries` corporate information, upon the latter`s demand, and permitting the Investor to submit that 

information to third party`s assessment and review. 

 



- Luxembourg is chosen for being one of the financial centers of Europe and 

for having favorable legislation for cross-shareholdings (among private limited 

companies - S.A.R.L. in the Luxembourg parlance) 

- minimal initial capital injection permits to dispense with the requirement of 

the EU-level or local merger clearance in respect of share transfer outlined in next 

step 

- Investor`s contractual right of access to the subsidiaries` corporate 

information is a mechanism to prevent the usurpation of power and collusion of the 

management in both subsidiaries; its implementation is explained in more details in 

next step; 

- obligation in the Articles of the airline to fund the operations of the 

supervisory company safeguards that each subsidiary retains a real and separate 

capital 

 

Step 2.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Result:  

 - Investor transfers shares of each subsidiary to the other and so creates a 

system where each subsidiary owns 100% of the other subsidiary;  

 - Shares of each subsidiary are pledged to the Investor; 

S.A.R.L. -1 

100% 

S.A.R.L. -2 

100% 

 

 

INVESTOR 



 - Acquiring subsidiary may exercise its voting rights in the other subsidiary 

only in compliance with the provisions of Articles of both subsidiaries; in respect of 

distribution of profits, it is authorized to vote only against payment of dividends, 

except when expressly given permission by the Investor to vote for the distribution 

of profits; 

 - Investor, as a pledgee, is entitled to exercise the voting rights, for the sole 

reason of removing the management of any of the subsidiary, if objective 

evaluation by a third neutral party alerts of a well substantiated concern that the  

management in one or both subsidiaries may have committed serious breaches of 

the standard of proper care, including, when both managements are suspected of 

having acted collusively or where any of the subsidiary refuses to grant access to 

the corporate information in breach of the contractual arrangement with the 

Investor. 

Reasons:  

- Investor`s relation to the subsidiaries is that of trust instead of control: 

initially appointed management comes under exclusive control of the other 

subsidiary, and the Investor`s right to remove the management is for the sole 

reason to avoid squandering of the Investor`s resources rather than directing the 

strategic conduct of any of the subsidiary. In this way, S.A.R.L. - 1 complies with 

the EU requirement of airline ownership and control, at the same time the 

Investor`s financial interests, in view of the high stake investment in this venture, 

are sufficiently protected above what is common in ordinary loan arrangements;  

- Limitation of each subsidiary to vote only for retaining the proceeds in the 

company`s accounts safeguards that each subsidiary operates with a real and 

separate capital. 

 

Step 3.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Result:  

INVESTOR 

S.A.R.L. - 1 (AIRLINE) 

Loan arrangement (start-up capital) 



- Investor injects funds into the airline (akin to a shareholder`s start-up capital 

contribution) to allow practical commencement of airline operations. 

 

In the described system, control over the airline is exercised by an EU entity 

(Luxembourg incorporated S.A.R.L. - 2) - in compliance with EU law requirements 

for intra-EU flights. At the same time, the investor gains a sufficient protection to 

avoid squandering of its huge investments: first, through supervision over the 

management of an airline by S.A.R.L. - 2; second, through, having the right to 

access all corporate information of both companies and the right to submit that 

information for evaluation by neutral third experts, with the ultimate right to 

remove the management in case of serious breaches (obviously, in addition of 

having these managers being exposed to statutory civil liability). To remind, the rights 

of removal are exercised by the investor for the sole reason of preserving the value of the 

investment instead of directing the strategic behavior of the airline.  

The system is also adjusted to alleviate common concerns over the cross-

shareholding affiliations. First, to preserve the existence of separate and real capital 

of each subsidiary, the payout of dividends is, generally, excluded. Second, to 

ensure that the supervisory company have sufficient means to independently carry 

out its tasks, the airline, in its Articles, is obliged to fund the supervisory company. 

Third, to avoid the collusive conduct of both managements, the investor is entitled 

to constantly obtain all corporate information, submit it to evaluation by third 

parties, and, ultimately, has the right to remove the managers from their office in 

case it is reasonably suspected that a serious breach of conduct of proper care has 

occurred.   

Financial return for the investor is in the form of compensation (interest or 

other elements) for the loan issuance (enumerated in step 3), the contents of which 

is to be agreed in each particular instance.  

 

 


